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May 12, 1999

Mr. Robert S. Johnson
Chappell, Parmelee, Johnson & Hill, P.C.
1800 City Center Tower II
301 Commerce Street
Fort Worth, Texas 76102-1956
OR99-1290
Dear Mr. Johnson:

You ask whether certain information is subject to required public disclosure under chapter
552 of the Government Code. Your request was assigned ID# 124354,

The Weatherford Independent School District (the “district”), which you represent, received
a request for information concerning teachers at Martin Elementary School. Specifically,
the requestor seeks lesson plans, sign-in sheets, memoranda concerning teachers’ tardiness,
growth plans, and appraisals. You have released some of the requested information. You
claim that the remaining requested information is excepted from disclosure under sections
552.101 and 552.103 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted sample of information.!

Sectton 552.103(a) excepts from disclosure information relating to litigation to which a
governmental body is or may be a party. The governmental body has the
burden of providing relevant facts and documents to show that section 552.103(a) is
applicable in a particular situation. In order to meet this burden, the governmental
body must show that (1) litigation is pending or reasonably anticipated, and (2) the
information at issue is related to that litigation. University of Tex. Law Sch. v. Texas Legal
Found., 958 S.W.2d 479 (Tex. App.—Austin 1997, no pet.); Heard v. Houston Post Co.,
684 S.W.2d 210, 212 (Tex. App.--Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records
Decision No. 551 at 4 (1990). Section 552.103 requires concrete evidence that litigation
may ensue. To demonstrate that litigation is reasonably anticipated, the district must furnish

'In reaching our conclusion here, we assume that the "representative sample" of records submitted
to this office is truly representative of the requested records as a whole. See Open Records Decision
Nos. 499 (1988), 497 (1988). This open records letter does not reach, and therefore does not authorize the
withholding of, any other requested records to the extent that those records contain substantially different
types of information than that submitted to this office.
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evidence that litigation is realistically contemplated and is more than mere conjecture. Open
Records Decision No. 518 at 5 (1989). Whether litigation is reasonably anticipated must be
determined on a case-by-case basis. Open Records Decision No. 452 at 4 (1986).

Concrete evidence to support a claim that litigation is reasonably anticipated may include,
for example, the governmental body’s receipt of a letter containing a specific threat to sue
the governmental body from an attorney for a potential opposing party.? Open Records
Decision No. 555 (1990); see Open Records Decision No. 518 at 5 (1989) (litigation must
be “realistically contemplated™). On the other hand, this office has determined that if an
individual publicly threatens to bring suit against a governmental body, but does not actually
take objective steps toward filing suit, litigation is not reasonably anticipated. See Open
Records Decision No. 331 (1982). The fact that a potential opposing party has hired an
attorney who makes a request for information does not establish that litigation is reasonably
anticipated. Open Records Decision No. 361 at 2 (1983).

You explain that the requestor represents a teacher who had filed a grievance. We have
reviewed the district’s and requestor’s arguments, and we conclude that you have not
demonstrated that litigation is reasonably anticipated for purposes of section 552.103.
Because you have not shown that litigation is reasonably anticipated, you may not withhold
the requested information under section 552.103.

Next, you claim that the growth plans and appraisals are confidential under section 552.101
of the Government Code in conjunction with section 21.355 of the Education Code. Section
352.101 excepts from disclosure “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” This section encompasses information
protected by other statutes. Section 21.355 provides that, “[a]ny document evaluating the
performance of a teacher or administrator is confidential.” This office recently interpreted
this section to apply to any document that evaluates, as that term is commonly understood,
the performance of a teacher or administrator. Open Records Decision No. 643 (1996). In
that opinion, this office also concluded that a teacher is someone who is required to hold and
does hold a certificate or permit required under chapter 21 of the Education Code and is
teaching at the time of his or her evaluation. /d. Based on the reasoning set out in Open
Records Decision No. 643 (1996), we conclude that the growth plans and teacher appraisals
in Exhibits C and D, which evaluate a teacher, are confidential under section 21.355 of the
Education Code. Therefore, pursuant to section 552.101 of the Government Code, the
district must withhold Exhibits C and D.

?In addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see
Open Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see
Open Records Decision No. 288 (1981).
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Lastly, you must withhold portions of Exhibit B under the Family Educational Rights and
Privacy Act of 1974 (“FERPA™). FERPA provides that no federal funds will be made
available under any applicable program to an educational agency or institution that releases
personally identifiable information (other than directory information) contained in a student’s
education records to anyone but certain enumerated federal, state, and local officials and
institutions, unless otherwise authorized by the student’s parent. See 20 U.S.C.
§ 1232g(b)(1). “Education records” means those records that contain information directly
related to a student and are maintained by an educational agency or institution or by a
person acting for such agency or institution. fd. § 1232g(a)(4)(A). Information must be
withheld from required public disclosure under FERPA only to the extent “reasonable and
necessary to avoid personally identifying a particular student.” See Open Records Decision
Nos. 332 (1982), 206 (1978). Accordingly, you must withhold the students’ names in
Exhibit B pursuant to FERPA as such information reveals information about the student.
You must release the remaining information in Exhibit B and all of the information in
Exhibit A.

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts
presented to us in this request and should not be relied on as a previous determination
regarding any other records. If you have any questions regarding this ruling, please contact
our office.

Sincerely,

Yen-Ha Le
Assistant Attorney General
Open Records Division

YHL/mc
Ref.: ID# 124354
encl: Submitted documents

cC: Mr. Mark W. Robinett
Brim, Arnett & Robinett, P.C.
2525 Wallingwood Drive, Building 14
Austin, Texas 78746
(w/o enclosures)



